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PILBARA PORT ASSETS (DISPOSAL) BILL 2015 

Committee 

The Deputy Chair of Committees (Hon Simon O’Brien) in the chair; Hon Michael Mischin (Attorney General) 
in charge of the bill. 

Clause 44: Government agreements not affected — 

Committee was interrupted after the clause had been partly considered. 

Hon ROBIN CHAPPLE: As we were concluding consideration of this clause yesterday, I was asking the 
Attorney what the outcome would be if a purchaser—a company covered by a state agreement act—took over 
Utah Point when it comes to government agreements not affected. Clause 44(1) states — 

In this section — 

Government agreement means an agreement referred to in paragraph (a) of the definition of 
Government agreement in the Government Agreements Act 1979 … 

More importantly, subclause (2) states — 

This Act does not prejudice or in any way affect any right or obligation of a party to a Government 
agreement. 

It is a party to a government agreement. If, for example, BHP Billiton was to take over that lease, would that be 
impacted; and, if so, how would it be impacted?  

Hon MICHAEL MISCHIN: Agreements entered into or required by state agreement parties do not 
automatically fall within an ambit of a state agreement. The Utah Point lease and related agreements will be 
made under the authority of this act and not under a state agreement or a state agreement act. The definition of 
“government agreement” in section 2 of the Government Agreements Act 1979 comprises three paragraphs, and 
reads — 

(a) an agreement scheduled to, incorporated in, or appearing in, an Act the administration of which is 
for the time being committed by the Governor to, or approved by the Governor to be placed under 
the control of, the Minister, and any other agreement scheduled to, incorporated in, or appearing in, 
an Act and declared by proclamation to be a Government agreement for the purposes of this Act, 

and includes — 

(b) any variation of that agreement — 

(i) which is or has been entered into pursuant to that agreement; or 

(ii) the signing or implementation, or both, of which has been ratified, approved, or authorised 
by Parliament; 

and 

(c) any document or instrument, including any grant, lease, licence, permit, approval, authorisation, 
right, concession, or exemption, or any other thing made, executed, issued, or obtained for the 
purposes of that agreement or its implementation;  

Addressing all those issues in turn, the intention is that the Utah Point lease transaction agreements will not be 
state agreements under paragraph (a) of that definition as they will not be scheduled to, incorporated in, or 
appearing in an act. Secondly, under paragraph (b) of the definition, they will not be variations to a state 
agreement as they will not vary or be variations to the state agreement. As to paragraph (c) of the definition, they 
will not be made, executed, issued or obtained for the purposes of that state agreement or its implementation. 

In a nutshell, it is totally separate from whatever may be happening under the state agreement or something the 
subject matter of that particular state agreement or a variation to it. Those assets that fall within the Utah Point 
agreements will be under this legislation and totally separate from that. They will not suddenly be incorporated 
into the state agreement. 

Hon ROBIN CHAPPLE: It cannot be added to. I refer to the state agreement act that covers the area, which is 
for the tunnel and indeed the conveyor system under Utah Point. What access is available to the state agreement 
act holder if, for example, the tunnel becomes flooded or collapses, because it would need to access that area to 
repair the damage? The reason that Utah Point cannot fit the large ships is that the tunnel precludes the depth of 
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that area being dredged any further. What powers are, or what access regime is, provided to the current state 
agreement act holder, BHP Billiton, to access its component of the state agreement act, which is underneath the 
very nature of the Utah Point development? 

Hon MICHAEL MISCHIN: If I understand what the member is saying, he is asking whether there will be any 
restriction that does not currently exist to BHP Billiton getting access for the repair or maintenance of those 
assets. No, that is precisely the point of clause 44; it preserves any rights that it may have under those state 
agreements. I do not know the answer to this, because I do not have those agreements before me, but if there is 
an entitlement to access for the purposes of repair or maintenance, that would be preserved under clause 44. 

Clause put and passed. 

Clause 45: Regulations for purposes of, or consequential on, section 10 disposals — 

Hon ROBIN CHAPPLE: Clause 45 is a particularly important clause. A number of people may refer to this. 
I have an amendment standing in my name, but I will deal with that shortly. In this clause, publication date 
regulations referred in section 2 means that the date on which those regulations are published in the gazette. 
Clause 45 reads, in part — 

(1) In this section — 

publication day, for regulations referred to in subsection (2), means the day on which those 
regulations are published in the Gazette; 

In that context, is there a particular time frame after the sale of Utah Point, should a sale go through? Are we 
looking at something that will be gazetted virtually immediately or will it take some time? 

Hon MICHAEL MISCHIN: There is no expectation that regulations will be needed, but they are provided for 
in case they are required. 

Hon ROBIN CHAPPLE: In that regard, if there is no expectation for regulations, this is only a catch-all. What 
might it be considered to be catching? The minister obviously put it in there for a purpose. Can the minister 
provide us with an example of the purpose it will be used for? 

Hon MICHAEL MISCHIN: It is a security provision for circumstances that may arise whereby it is necessary 
to make regulations not directly related to access and pricing, but to give effect to a section 10 disposal. There is 
a precedent for using similar types of provisions in the Perth Market (Disposal) Act. It largely mirrors section 40 
of that act. The Gas Corporation (Business Disposal) Act 1999, the Rail Freight System Act 2000 and the 
Dampier to Bunbury Pipeline Act 1997 contain similar provisions. I note that the member has an amendment 
standing in his name to delete elements of the clause. Are those the particular bits that the member is concerned 
about? Does he want to know the reasons for them? 

Hon Robin Chapple: I am trying to work through the legislation as it stands so that I can get a full 
understanding of what is intended. 

Hon MICHAEL MISCHIN: Yes.  

Hon ADELE FARINA: Clause 45(2)(a) provides that regulations can be made for anything to do with a section 10 
disposal, which is what this bill is all about. Subclause (2)(b) states that regulations can be made for — 

matters that it is necessary or convenient to deal with as a consequence of anything contained in, or 
anything done under, Part 2, 3, 4 or 5. 

That is, effectively, a section 10 disposal. Why are both provisions necessary? 

Hon MICHAEL MISCHIN: I understand that it was a recommendation of parliamentary counsel to ensure that 
the field is covered by referring not only specifically to section 10 disposals, but also the consequences that may 
be attendant upon that in those particular parts that, as the member has identified, deal with various aspects of 
that sort of disposal. 

Hon ADELE FARINA: Soon we will have an executive come into Parliament with just a permission slip to do 
whatever it likes with bills with absolutely no provisions because every time we get a bill before us, the 
regulation-making power just gets wider and wider to cover every single consequence without having to come 
back to Parliament to discuss the matter. 

Hon Michael Mischin: That is simply not right. 

Hon ADELE FARINA: It is right. I acknowledge that the regulations will be tabled and that they are 
disallowable, but Parliament, in providing a very big and broad head of power, has created problems. This 
provision provides for regulations to be made with retrospective effect. I acknowledge that subclause (4) seeks to 
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limit the impact of that retrospectivity and that is a positive thing. However, the minister still needs to inform the 
chamber why regulations with the potential to have a retrospective application need to be contemplated in this 
bill. This is a disposal bill. One would think that anything that could be a regulation could also be covered in 
a contract of lease or a contract of sale, so it is not clear to me why we need to have regulations with 
retrospective effect. 

Hon MICHAEL MISCHIN: As I mentioned, this is not an unusual provision in legislation for the purpose of 
a divestment. I have given some examples of where it appears in other legislation. It is possible that during the 
divestment process, a variation to the terms of the divestment is made that requires a change to the existing 
regulations or new regulations for the purpose of effecting a section 10 disposal. Clause 45 allows the state to 
rectify that problem by applying the change retrospectively. However, the impact of that retrospective effect 
cannot be before the date of disposal under section 10, and, to the extent that it can impose any prejudice upon or 
liabilities on others, they would only be to the persons directly involved—being the state, the disposer, and the 
acquirer. It is not true to say that these are very broad heads of regulation. There is nothing unusual about 
providing for the flexibility to give effect to the purpose of an act by way of regulations to deal with minutiae of 
an aspect. Regulations of course are limited by the purposes and objects of the bill. In this case, these are not 
even broad heads of power under the general regulation-making power; they are contained in a particular part of 
the bill, and must be subject to that limit. There are significant limitations on the scope of the powers being 
provided in this case. 
Hon MARTIN PRITCHARD: Others who have had more experience with this than I will probably pick up on 
it a bit quicker than I will. Would it be correct to say that most regulations take effect from the gazettal date? 
Hon MICHAEL MISCHIN: Generally, yes—or from an operative date that is specified in those regulations. 
Hon MARTIN PRITCHARD: Is clause 45(3) designed to allow for something that is unusual or less usual? 
Hon MICHAEL MISCHIN: That is correct, but it is confined to a specific relationship between specific parties 
in order to give effect to an agreement reached between those parties. It is not as though it is a retrospective 
operation of regulations that affects the population generally or some class of people outside this particular 
contractual relationship. 
Hon MARTIN PRITCHARD: I thank the minister for that explanation. I had the view that regulations 
normally take effect on the gazettal day. I accept the minister’s explanation. However, the concern that I raise is 
more general; that is, that often, if this is allowed to happen through legislation after legislation, it builds up 
a body of work that can be referred to, as the minister has done, to say that this is the usual practice. That is my 
concern. I accept the minister’s explanation that it has a limited impact, and that subclause (4) endeavours to 
protect the parties involved. I highlight the fact that if we keep accepting this type of provision, it will become 
the norm. That is my reason for questioning it. 
Hon ROBIN CHAPPLE: The minister has obviously read the committee report. There were two 
recommendations at this stage. The committee as a whole recommended that the Treasurer make relevant 
documents about the retention value of the Utah Point bulk handling facility public after the completion of the 
divestment, and that these documents be tabled in both houses of Parliament at that time. There was also 
a minority recommendation that the bill be amended to ensure that all documents about the retention value of 
Utah Point bulk handling facility be made public after the completion of divestment, and that these documents be 
tabled in both houses at this time. In my view, it would be an appropriate time for the minister to respond to both 
those recommendations. 
Hon Michael Mischin: Which ones are they? 
Hon ROBIN CHAPPLE: Recommendation 2 and minority recommendation 1 on page 15. 
Hon MICHAEL MISCHIN: I dealt with them in my second reading reply and I refer the honourable member 
to page 6225 of Hansard of 20 September where I indicated that the government will provide that information, 
but once the sale is complete rather than during the course of, or prior to, the completion of negotiations, as that 
would have the potential to jeopardise getting the best deal for the government. 
Hon ROBIN CHAPPLE: Obviously the committee’s concerns were that the retention value, by its very nature, 
was extremely important to the establishment of the true value of the asset. It can therefore be stated to a large 
degree that the value might be artificially or otherwise inflated unless the retention value is made clear to the 
parties involved and also to the Parliament. I think that is where the committee was coming from. I do not think 
anything was identified in the committee, even by the clarifications made by Treasury. Treasury stated — 

it is well established practice for the State to benchmark market bids received against a retention value 
of the asset assuming the asset is retained in State hands (‘Retention Value’). Typically, the sale only 
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proceeds if the price offered by the market is higher than the Retention Value threshold in dollar terms 
and also offers other qualitative benefits to the State in terms of risk transferred to the private sector. 

Point of Order 
Hon MICHAEL MISCHIN: I am trying to work out the relevance of this to clause 45. 
The DEPUTY CHAIR (Hon Simon O’Brien): On a point of order of relevance, I was listening to 
Hon Robin Chapple, and I am listening to him, and I would like to continue, although I am sure he will take 
a signal and demonstrate to the minister the relevance of his remarks. 

Committee Resumed 
Hon ROBIN CHAPPLE: It really comes down to the fact of the retention value. Treasury mentioned the 
retention value in terms of the asset being retained in state hands. In my view, this is fine if it is being retained in 
state hands, but the intention is not for it to be retained in state hands. I am seriously concerned that if the 
retention value is not made available, we could end up with the sale price being significantly higher than the 
retention value, which in the future would create a huge problem for the current lessees with the 50-year-or-less 
provision that the minister has already addressed. 

Hon MICHAEL MISCHIN: I have heard the honourable member and I take on board what he has said, but it 
has nothing to do with clause 45. 

Hon ROBIN CHAPPLE: I would assume that if there is regulation-making power under clause 45 and those 
regulations will occur at some stage afterwards, they may indeed have a significant effect on matters that it is 
necessary or convenient to deal with as a consequence of anything contained in or done under parts 2, 3, 4 or 5. 

Hon ADELE FARINA: I am trying to understand Hon Robin Chapple’s question. Is he concerned that the 
provision in the bill might extend the application of that regulation-making power to a point at which it impacts 
users of Utah Point? 

Hon ROBIN CHAPPLE: Yes, the purchasers of Utah Point. 

Hon MICHAEL MISCHIN: Yes, it will affect the successful bidder. The successful bidder will also be aware 
of this provision that will allow for regulations to be made, which will modify an arrangement that potentially 
could be dealt with, and is expected to dealt with, in the contractual documents setting out the operations they are 
to conduct, but it can also be effected by regulation, and they may indeed desire that to give it additional force. 
How that may affect the ultimate purchase price will be a matter for the successful bidder to work out in doing 
their own assessment of whether it will make any difference to them and how much they offer for the facility. 
I cannot help the member any more than that. 

Hon ROBIN CHAPPLE: The key issue that we are obviously dealing with is retrospectivity. 

Hon MICHAEL MISCHIN: Within very narrow bounds. We are talking about regulations that will only affect 
the two parties to the agreement other than the state—that is, the disposer or acquirer, and the state. Those are the 
only entities that can be affected by these regulations and even then in respect of no earlier than the transfer date. 

Hon ROBIN CHAPPLE: I move — 

Page 32, lines 4 to 18 — To delete the lines. 

That will remove the regulations referred to in clause 45(2) that may be expressed to take effect before 
publication day. This amendment is to delete the retrospectivity of clause 45. We are basically deleting the 
following subclauses — 

(3) Regulations referred to in subsection (2) may be expressed to take effect before publication day for 
those regulations but after the day on which the order made under section 10(1)(a) for the section 
10 disposal is published in the Gazette. 

(4) To the extent that regulations referred to in subsection (2) take effect before publication day for 
those regulations, the regulations do not operate — 

We also propose to remove paragraphs (a) and (b). 

Hon KATE DOUST: I have listened to the debate so far and looked at the words that Hon Robin Chapple 
proposes to delete. I understand the move to delete subclause (3), but I am not too sure why we would want to 
delete subclause (4). I know this is not a question for the Attorney General, but maybe the Attorney General can 
help me, given that that would appear to be more of a protective clause in some ways for those parties. The 
member can tell me whether I have got that totally wrong, but I would have thought subclause (3) should be 
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deleted rather than subclause (4). Perhaps the member can provide more detail on why subclause (4) needs to be 
deleted as well. 

Hon ROBIN CHAPPLE: Subclause (4) refers to “the extent regulations in subsection (2) take effect before 
publication day for those regulations”. That is the concern with that provision. This amendment arises to a large 
degree as a component of the proposed amendment to clause 46. It relates to that amendment. 

Hon Adele Farina interjected. 

Hon ROBIN CHAPPLE: Clause 46 refers to the terms and conditions. The clause states — 

access arrangement, for a service, means an instrument approved under subsection (3)(b) in respect of 
the service … 

The clause defines “price regulation”, “regulator” and “service”, and, significantly, goes on for quite some time. 
We were of the view that the arrangements that could be attributed to clause 46 were covered to a large degree in 
the regulations in clause 45. That is how we came up with that consideration. I point out that we have taken 
significant external advice on this amendment, and, to a large degree, that is my understanding of why we need 
to remove subclauses (3) and (4). I hope that makes it as clear as mud. 
Hon MICHAEL MISCHIN: The government does not support the proposed amendment. As I mentioned, 
clause 45 contains usual provisions for disposals of this kind. In practice, clause 45(3) and (4) may be required 
if, following a section 10 disposal order, the implementation of the disposal progresses or circumstances change 
such that regulations that have already been made require amendment or new regulations are required. At that 
time, it may be appropriate for the position set out in the new or amended regulations to be assumed to have been 
the case from the time of the section 10 disposal order. Subclauses (3) and (4) provide flexibility to ensure that 
that can occur with the potential for retrospective effect that is limited by the earliest possible date for the 
regulations being of effect being the date of the disposal order. The early application can only be prejudicial to, 
or impose liabilities on, the persons directly involved in the disposal, being the state, the disposer—the 
Pilbara Ports Authority—and the acquirer, which initially would be a wholly owned subsidiary of the 
Pilbara Ports Authority. In the government’s view, the provisions are necessary to ensure that the government is 
able to give proper effect to the asset disposal. The deletion of the provisions as proposed is not supported and 
may be detrimental. Although it is not expected that regulations will need to be made, it may be detrimental to 
the effective disposal that is contemplated by the bill. We oppose the amendment. 
Hon MARTIN PRITCHARD: So that I can make a judgement about the proposed amendment, if those 
subclauses were to be deleted, would I be right to say that it would bring the legislation back to a more standard 
position in which the regulations would take effect once they are gazetted? 
Hon MICHAEL MISCHIN: From the time of gazettal or any date specified therein it would be post gazettal. 
Hon ADELE FARINA: I would like to get some clarification of the intent of Hon Robin Chapple’s amendment. 
Clause 45(2) provides the head of power to make regulations. Subclause (3) provides that the regulations may be 
retrospective and subclause (4) limits the application of the regulation-making power so that regulations cannot 
be made in a manner that is prejudicial to any person other than the state or the disposer or the acquirer under the 
section 10 disposal. The subclause also seeks to limit that regulation-making power so that it does not operate to 
impose liabilities on any person other than the state, the disposer, or the acquirer under the section 10 disposal. 
I understand an argument for deleting subclause (3), which provides retrospectivity, but I do not understand why 
the member wants to delete subclause (4), which actually seeks to limit the regulation-making power in that it 
will not impose any liabilities or act in a manner that is prejudicial to any person other than the parties directly 
involved in the transaction. I think that is a positive thing to retain. I am trying to understand. 
Hon ROBIN CHAPPLE: After listening to the argument put forward by Hon Adele Farina, I tend to agree with 
that synopsis. I will move to amend the motion standing in my name to lines 4 to 7. 
The DEPUTY CHAIR: Before the member moves that amendment, does the Attorney General wish to respond 
on the advisability of that amendment to the member’s amendment? 
Hon MICHAEL MISCHIN: Do I wish to respond to the amendment to the proposed amendment? 
Hon Robin Chapple: I am taking it from lines 4 to 18 to lines 4 to 7. I am seeking to withdraw one amendment 
and put in another. 
Hon MICHAEL MISCHIN: It only renders subclause (4) nugatory anyway, because it is to the extent that 
regulations referred to in proposed subsection (2) take effect before the publication date. The member is removing 
the ability for the regulations to take effect before the publication date by removing subclause (3), so further 
amendments consequential on that would be necessary. The protection, as it is currently framed, is to limit the 
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effect of any regulations in the extent to which they cause prejudice or create any liabilities and so forth to the three 
parties, but only to the extent that they operate before the publication date. If a regulation is made that takes effect 
from the publication date or thereafter, there is no limit on the effect of those regulations—so a little more thought 
needs to go into what it is the member is trying to achieve by doing that. I have to say that the government will 
oppose any tinkering with either of those subclauses; they work as a package and are complementary to each other 
to achieve the ends that we consider will advance the purposes of the bill. I leave it to the opposition and the Greens 
to work out which bits they like or do not like, but we will oppose those changes. 
The DEPUTY CHAIR: Just to clarify where we are at at the moment, the question before us is that the words 
proposed to be deleted, be deleted. That refers to the amendment moved by Hon Robin Chapple that at page 32, 
to delete lines 4 to 18. That is the question before us, although I understand that there is the prospect that maybe 
something else might come up. 
Hon ADELE FARINA: I thank the Attorney General for his explanation because he has clarified something 
I read too quickly and missed. That is the reason why the subclauses are connected and they need to either both 
be removed or both be retained. However, another option would be to amend the first three lines of subclause (4) 
so that it does not read “To the extent that regulations referred to in subsection (2) take effect before publication 
day” and instead reads “Regulations made under (1) may not operate” and then — 

Hon Michael Mischin: The regulations referred to in subsection (2); it can’t be (1). 

Hon ADELE FARINA: It can be (1); it can be anything we want, Attorney General. 

Hon Michael Mischin: Subclause (1) is simply a definition. 

Hon ADELE FARINA: Sorry; the Attorney General is right, again. I did not get enough sleep last night, but the 
Attorney General is absolutely right. I thank him very much for his assistance. I never thought I would say those 
words, but there you go. 

Hon Michael Mischin: I never thought I’d hear them! I’d better quit while I’m ahead! 

The DEPUTY CHAIR: The words have been taken down! 

Hon MARTIN PRITCHARD: Just for my edification, if I can, the Attorney General explained the operational 
date if we did not have this clause that suggests it could be prior to the publication date, but he also went on to 
say that it could be as specified within the regulation. Is it possible for the regulation to specify a date premature 
to the gazetting?  

Hon MICHAEL MISCHIN: If I understand what the member is driving at, no, we would not be able to do that 
without subclause (3), which empowers the making of a regulation with prepublication effect. It occurs to me 
that the amendments foreshadowed by Hon Robin Chapple will need another consequential amendment to 
remove subclause (1), which contains definitions that are specific to the operation of subclauses (3) and (4). 
Removing subclauses (3) and (4) would mean removing the definitions of two terms that do not appear anywhere 
else. Perhaps we can work that out once we have voted on the amendments. 

Hon ROBIN CHAPPLE: I admit that I am having a bit of a debate at the moment. I will stick with what 
I originally proposed, which is to remove subclauses (3) and (4) of clause 45. Considering what the minister has 
said—I also listened to Hon Adele Farina—the key issue is that we do need some protection but we cannot 
modify subclause (4) to provide the protection in subclause (1). Subclause (4) is more specifically to do with the 
regulations that are expressed in subclause (3). Subclause (3) refers to someone carrying out the regulations 
referred to in subsection (2), and states — 

Regulations referred to in subsection (2) may be expressed to take effect before publication day for 
those regulations but after the day on which the order made under section 10(1)(a) for the section 10 
disposal is published in the Gazette. 

Subclause (4) flows on from that. In my view, to leave subclause (4) in there would negate the process, so I will 
continue to move to delete both subclauses (3) and (4) on lines 4 to 18. 

Division 

Amendment put and a division taken, the Deputy Chair (Hon Simon O’Brien) casting his vote with the noes, 
with the following result — 
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Ayes (10) 

Hon Robin Chapple Hon Kate Doust Hon Martin Pritchard Hon Samantha Rowe (Teller) 
Hon Alanna Clohesy Hon Adele Farina Hon Amber-Jade Sanderson  
Hon Stephen Dawson Hon Laine McDonald Hon Sally Talbot  

 

Noes (17) 

Hon Martin Aldridge Hon Donna Faragher Hon Peter Katsambanis Hon Simon O’Brien 
Hon Liz Behjat Hon Nick Goiran Hon Mark Lewis Hon Ken Baston (Teller) 
Hon Jacqui Boydell Hon Dave Grills Hon Robyn McSweeney  
Hon Jim Chown Hon Alyssa Hayden Hon Michael Mischin  
Hon Peter Collier Hon Col Holt Hon Helen Morton  

 

            

Pairs 

 Hon Lynn MacLaren Hon Brian Ellis 
 Hon Sue Ellery Hon Phil Edman 
 Hon Darren West Hon Paul Brown 

Amendment thus negatived. 
Division 

Clause put and a division taken, the Deputy Chair (Hon Simon O’Brien) casting his vote with the ayes, with the 
following result — 

Ayes (17) 

Hon Martin Aldridge Hon Donna Faragher Hon Peter Katsambanis Hon Simon O’Brien 
Hon Liz Behjat Hon Nick Goiran Hon Mark Lewis Hon Ken Baston (Teller) 
Hon Jacqui Boydell Hon Dave Grills Hon Robyn McSweeney  
Hon Jim Chown Hon Alyssa Hayden Hon Michael Mischin  
Hon Peter Collier Hon Col Holt Hon Helen Morton  

 

Noes (10) 

Hon Robin Chapple Hon Kate Doust Hon Martin Pritchard Hon Samantha Rowe (Teller) 
Hon Alanna Clohesy Hon Adele Farina Hon Amber-Jade Sanderson  
Hon Stephen Dawson Hon Laine McDonald Hon Sally Talbot  

            

Pairs 

 Hon Brian Ellis Hon Lynn MacLaren 
 Hon Paul Brown Hon Sue Ellery 
 Hon Phil Edman Hon Darren West 

Clause thus passed. 
Clause 46: Regulations for purposes of providing access to services — 
Hon MARTIN PRITCHARD: This clause deals mostly with access and pricing for junior miners. I have been 
listening to the debate quite intently and there seems to be some disagreement, if I can put it that strongly, about 
what the facility was originally designed for. That has a big bearing on how this clause is dealt with and how it 
satisfies the original reason for building the facility. Does the minister believe that the port facility was built 
specifically to assist the junior miners be competitive or were there other reasons for building the facility? 
The DEPUTY CHAIR: It is probably stretching the question of relevance. We are now late in the bill looking at 
a regulation-making power, and perhaps this is a discussion that was touched on earlier in detail and will 
probably be debated elsewhere; however, perhaps the clause is sufficiently broad that the minister might be able 
to assist with a response. 
Hon MICHAEL MISCHIN: We have been over the policy of the bill already. My comments on that were 
simply an observation of a possible interpretation of what is contained of page 23 of the committee report, which 
gives a breakdown of construction costs and the share that BHP Billiton originally contemplated taking in the 
operations. Nothing turns on this. In its approach to this legislation the government has recognised the 
importance of this facility being available to junior miners and one of the proposals contemplated in the 
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supplementary notice paper will help cement that priority. Nothing in the legislation is inconsistent with 
achieving that end and giving junior miners the opportunity to use this facility so that they can do their business. 
Progress reported and leave granted to sit again, on motion by Hon Michael Mischin (Attorney General).  
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